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Introduction 

The Legal Advocate blog is a great 
tool for teaching and learning 
advocacy skills. 

Since the blog’s introduction to the NITA 
community in 2012, we have enlisted many 
of our outstanding faculty members to submit 
articles on a wide array of topics to enhance 
reader’s advocacy skills. For this series, we have 
compiled five articles written by NITA Faculty 
and Professors Frederick Moss and Thomas Jay 
Leach, all on the topic of hearsay.
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When is a Statement 
Hearsay? 

Frederick Moss 

The litigator who understands hearsay has a tremendous 
advantage in getting her evidence admitted and having her 
opponent’s excluded. Plus, mastery of hearsay will really impress 
the judge, who still may be baffled by it.

Why is mastery of hearsay so hard? First, the rule banning hearsay 
is counter-intuitive. We rely on hearsay every day to conduct our 
affairs. When John comes into my office and says Bob told him my 
car was on fire, I certainly am not going to dismiss John’s remark 
as “mere hearsay” and return to my work. But, courts, bound by 
the hearsay rules, must turn their backs (and the juries’) on such 
evidence. Second, the legal concept of hearsay is very slippery. 

Statements can be sliced and diced and offered for non-hearsay 
purposes. Then, there are all those bizarre exceptions and 
exemptions… Where to start?

When is a statement hearsay? Not all are. Let us brush past two 
requirements: that the statement be made by a “person,” out of 

court. Forget about traffic signs, clocks, time stamps and the like. 

Though written or posted or set by persons, they are not assertions 
by those persons. Trust me on this. We don’t have the space to 
examine this point more closely.

Essentially, one must answer only two questions to determine if 
a statement is hearsay. The first is, did the out of court declarant 
intend to state a fact? Given the nuanced ways in which we use the 
English language, this can be a tricky question. When someone 
refers to something as a “Big deal,” what do they mean? Do they 
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mean that the something is really important, or just the opposite 
— “No big deal”? Remember: it is what the declarant intended to 
say, not the literal words that count. Note: one can state a fact with 
non-verbal conduct, such as, by writing the statement, or when Ms 
Golightly points to suspect # 5 in the lineup when asked if she sees 
the man who snatched her purse.

If the answer to the first question – did the declarant intend to 
state a fact or facts – is “yes,” then we move to the second, 
tougher question: Is the statement being offered for the truth of 
that fact? Put another way, to be relevant, does the fact-finder 
have to believe that the fact asserted is true? If so, the out of court 
statement meets the definition of hearsay.

The second step is the key to both understanding and using the 
hearsay rules to your advantage. This is the “slicing and dicing” 
step. Remember a basic premise of our trial system: a piece of 
evidence can tend to prove many things, relevant and irrelevant, 
AND the offering party can pick and choose among those purposes 
and offer the evidence for only one purpose – one not barred 
by the evidence rules. Example: X says to W a few days before 
passing away, “My nurse, Manny, is an untrustworthy scalawag.” 

After X dies, Manny drives off in X’s Cadillac, claiming that X, on 

his deathbed, gave him the car. At the trial to recover the car, the 
estate puts on W to repeat what X said about Manny. Hearsay? 

If offered to prove Manny was an untrustworthy scalawag, yes. 

But if offered as circumstantial evidence of X’s ill feelings toward 
Manny as tending to prove X was unlikely to have given Manny 
the car shortly thereafter, it is not hearsay. Or, W overhears a store 
customer tell the manager that there is a spill on isle 3 a half an 
hour before Plaintiff slips and falls there. The customer’s statement 
is hearsay if offered to prove there was a spill on isle 3, but it is 
not hearsay if offered only to prove that the manager had notice of 
the spill in time to clean it up before Plaintiff fell. Voila! The “limited 
offer” is how you turn potential hearsay into non-hearsay.
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Hearsay Exemptions 

Frederick Moss 

We discussed, “What is hearsay?”, emphasizing that whether an 
out-of-court factual assertion is hearsay depends what it is offered 
to prove. If offered for its truth—that is, if the relevance of the 
assertion requires the fact-finder to assume the asserted fact is 
true—then it is hearsay. But if offered only to prove the assertion 
was made (by and/or to whom, and when) as circumstantially 
relevant to prove a material proposition regardless of the truth of 
the asserted fact, it is not hearsay.

However, that an assertion meets the definition of hearsay does 
not determine its admissibility. Hearsay may be admissible via an 
“exemption” or “exception.” In short, exemptions and exceptions 
allow out-of-court assertions to be offered for their truth.

What are “exemptions”? They did not exist at common law; there 
were only exceptions. Some exceptions are now exemptions. 
Why? Don’t ask; just accept. The reason you don’t need to know 
why there are exemptions versus exceptions is that both deliver 
the same result: the assertion gets in for its truth. Go figure. (If 

you must know, read the drafters’ comments to Federal Rule of 
Evidence 801(d).)

Let’s look at exemptions using FRE 801(d).  It begins, “A 
statement is not hearsay if—.”  It should be read to say,  
“A statement that meets the definition is nevertheless not barred 
by the hearsay ban if—.”  Abracadabra! The following hearsay is 
not hearsay—by fiat.
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This section is divided into two sub-parts: out-of-court statements by 
trial witnesses and statements by opposing parties or their agents. 
Yes, Virginia, the fact the out-of-court declarant is sitting on the stand 
subject to cross-examination doesn’t exempt the witness’s prior 
statements from the hearsay ban. This is a common misconception. 
Intuitively, one would think that if declarants can be cross-examined 
about their pretrial statements, there is no need to exclude their 
statements. Wrong. The definition of hearsay nowhere defines it 
as “out-of-court assertions by non-witnesses.” The fact that Rule 
801(d)(1) exempts only three types of witness statements proves the 
general ban. Other than those listed in Rule 801(d)(1), assertions by 
witnesses that meet the definition of hearsay are banned—unless 
they fall within an exception or other exemption.

The first witness statements deemed non-hearsay are prior 
statements inconsistent with the witness’s trial testimony. Note, if 
(what I call) the PIS is offered merely to impeach the witness—that 
is, not for its truth but only to show lack of consistency—it is not 
hearsay and is admissible for this limited purpose. However, not 
all PISs are admissible for their truth as well. Not only must the 
declarant/witness be subject to cross regarding the PIS, but the PIS 
must have been made while the declarant/witness was testifying 
under oath at a proceeding (including a deposition in any case).

The second category of prior witness statements deemed non-

hearsay are those that are consistent with the witness’s trial 
testimony (PCSs). However, while the PCS does not have to have 
been made under oath at a proceeding, it is admissible for its truth 
only under two circumstances—the second having been added 
to the FRE only this year. First, the PCS must be offered to rebut 
an express or implied claim that the witness’s trial testimony was 
recently fabricated or improperly influenced, such as by bias, a 
bribe, or threat. As of this year, the PCS is admissible for its truth 
when it will also rehabilitate the witness’s credibility after being 
attacked on some other ground, such as faulty memory.

Finally, Rule 801(d)(2) includes the biggest hole in the hearsay 
ban: statements by opponents. This exemption is simplicity itself. 
Anything said or written by your trial opponent is not hearsay, 
even though offered for its truth. Period. End of the analysis. The 
statement does not have to have been “against interest” when 
made. I repeat: if your opponent said, wrote, or adopted it, it is 
not hearsay. The same is true for your opponent’s agents, if the 
agent was the opponent’s spokesperson (which includes lawyers 
representing opponents [!]), an employee speaking (to anyone 
[!]) about a matter within the scope of her employment, or a co-
conspirator. The only catch with regard to statements by agents is 
that the statements alone are not sufficient to establish the agency 
or conspiracy, another recent amendment to FRE 801(d).
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Some 803 Exceptions   

Frederick Moss 

Like exemptions, assertions admissible via the Rule 803 (and 804) 
exceptions meet the definition of hearsay but are admitted for their 
truth nevertheless. The reason for this pass is that the assertions 
were supposedly made under circumstances that make them more 
reliable than “rank” hearsay.

The exceptions are divided into two rules: Rule 803 exceptions 
work regardless of whether the out-of-court declarant testifies. Rule 
804 exceptions apply only if the declarant is “unavailable” to testify.

The Federal Rules of Evidence (FRE) have twenty-three 803 
exceptions. I can’t discuss all twenty-three, so I will cover a few of 
the most frequently used exceptions.

Probably the most used exception is the “Business Records” 
exception. Civil litigation is document heavy. Rule 803(6) allows 
the introduction of records of a business, institution, association, 
profession, occupation, or other “regularly conducted” “calling 
of every kind” without having to call the maker of the record. 

If businesses depend upon the records for the success of the 
businesses (not for litigation purposes), then the courts trust their 
reliability, at least to the extent of not banning them as hearsay. 
Hence, a records custodian or other person from the business who 
knows how records of the kind offered are made and kept, and 
who can answer the five or six predicate questions embedded in 
Rule 803(6), can get the records admitted. Recently, states and 
the FRE have made it even easier, dispensing with the need to 
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call any witness by allowing the proponent to submit an affidavit 
by a business employee affirming the predicate questions. See 
FRE 902(11) and (12). The only catch is that the offering party 
must notify all opposing parties before trial in writing and make the 
affidavit and the records available for inspection.

The second catch is that statements in the report by others not 
associated with the business (outsiders) may be inadmissible 
hearsay rendering the report inadmissible. See FRE 805 (Hearsay 
Within Hearsay). These outsiders are not covered by the exception 
because they do not have a business duty to report accurately to 
the report writer. When this is the case, another hearsay exception 
or exemption must be found for the outsider’s assertion or else the 
report is not admissible for the truth of the outsider’s assertion.

Rule 803(8) provides the exception for documents produced by 
government agencies. This rule is tricky because it incorporates 
Confrontation Clause protections for criminal defendants. However, 
it allows the statements of outsiders to be admitted in civil cases 
when they are part of an investigation by the public agency.

The next most used exception is probably Rule 803(2), the Excited 
Utterance. It is an assertion about a “startling event or condition” 
while under the stress of excitement caused by the event or 
condition. Assuming we have a “startling event,” admissibility is 

dependent on showing that the declarant was still startled when he or 
she made the statement. While the time between the event and the 
assertion is a factor in determining whether the declarant spoke while 
under stress, courts have found that declarants can remain stressed 
for rather long periods of time.  It is all about how the declarant 
looked, acted, and sounded when the statement was made.

Statements by which the declarant is recounting what the declarant 
is seeing, hearing, feeling, smelling, or tasting at that moment—
“or immediately thereafter”—are admissible as present sense 
impressions per 803(1). The passage of time enough for reflection 
before speaking defeats this exception.

Finally, there is Rule 803(3), the “Then Existing Mental, Emotional, 
or Physical Condition” exception. This exception assumes 
increased reliability inheres when the declarant is speaking about 
a “then existing” condition, such as an emotion, physical feeling, 
or intention. This exception is often misunderstood. Many think it 
applies when the assertion is relevant to prove the state of mind of 
the person who heard the assertion. Wrong. This exception applies 
only when offered to prove the declarant’s expressly asserted 
condition. If offered as circumstantial evidence that, say, the hearer 
possessed certain information at a particular time, the statement is 
not hearsay; it is not offered for its truth.
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Excluded from this exception are statements of memory to prove 
the fact remembered. After all, unless we are describing a current 
feeling or intent, most of what we talk about are memories of past 
events. If memories were excepted from the hearsay ban, the 
exception would swallow the rule.
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Some 804 Exceptions   

Frederick Moss

The distinction between the 803 and 804 exceptions is simple: 
804 exceptions do not apply unless the hearsay proponent shows 
that the declarant is unavailable to testify at trial. The drafters of 
FRE 804 felt (consistent with the common law) that these forms of 
hearsay should not be admitted unless there was a greater need 
for them because the declarant could not be examined about the 
statements at trial. (Whether this makes any sense is beyond the 
scope of my topic. Hint: I doubt it.)

The key to admissibility, therefore, is not only that the declaration 
meets the requirements of the specific exception but also 
showing that the declarant is “unavailable” as prescribed by Rule 
804(a). All the circumstances that qualify as “unavailable” seem 
straightforward, but there is a hidden trap for the unwary here.

Assume one of your witnesses is scheduled for a serious operation 
and will be hospitalized during the trial. This appears to meet 
the definition of unavailability under 804(a)(4)—existing physical 
illness or infirmity—but not so fast. Rule 804(a)(5) says that when 

a declarant is deemed unavailable under 804(a)(2), (3), or (4), 
the proponent must also show that the proponent was unable by 
reasonable means to procure the declarant’s testimony.

Therefore, if a party knows a witness will be unavailable to testify at 
trial, the party must either preserve the witness’s testimony or show 
that it was unable to do so by any reasonable means before it can 
offer any of the witness’s hearsay statements via an 804 exception. 
Note that this requirement applies in criminal as well as civil trials.
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As for the exceptions themselves, the most used is 804(b)
(1): Former Testimony. This is how the deposition of the to-
be-unavailable witness gets admitted under the federal rules. 
The tricky part of this exception is the “predecessor in interest” 
language. Courts differ over whom this covers. The conservative 
view is that the party who had the opportunity to examine the 
witness at the earlier proceeding is a predecessor in interest with 
the party against whom the testimony is now offered only if the two 
parties are in legal “privity” with each other. An example would be 
where the party facing the live testimony at the earlier proceeding 
was a business that was bought by the party now facing the 
former witness à la transcript. The former testimony is admissible 
in this situation. The party who bought the business is now stuck 
with the examination of the witness by its predecessor. The more 
liberal view—not supported by the language of the rule—is that 
the predecessor needs only to have had the same motive as 
successor to challenge the testimony at the earlier proceeding. 
Legal privity is not required.

Dying declarations are admitted per FRE 804(b)(2). These are 
rare, but be careful. Many state rules differ from the FRE. Some 
require the declarant to have died. The FRE does not. Some states 
restrict this exception to murder cases or to criminal trials. The FRE 

allows this exception only in murder and civil cases. In the murder 
case, necessity rules. In civil cases, who cares? It’s only money. 
Go figure.

Statements by witnesses that are against pecuniary and 
proprietary interest come in under 804(b)(3). Some states include 
statements against social interests—that is, statements that 
would tend to make the declarant the object of “hatred, ridicule, 
or disgrace,” to quote the Texas exception. The FRE does not. 
Examples of statements against “social” interests would be that the 
declarant had a venereal disease, was a convicted felon, or was a 
Republican while visiting an Irish bar in Boston.

FRE 804(b)(6) permits hearsay from an unavailable declarant 
to be admitted if the adverse party either caused or acquiesced 
in wrongdoing that cause the declarant to be unavailable. So, if 
you persuade your opponent’s prime witness to go on vacation 
during the trial, the witness’s hearsay statements of any kind can 
be admitted at trial. Some states do not have this Rule, but admit 
hearsay under the “forfeiture by wrongdoing” theory by court opinion.

Finally, the FRE has a “catch all” hearsay exception, Rule 807 
(f.k.a. 803(24) and 804(b)(5)). Many states did not adopt this 
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exception. Where it exists, proponents of hearsay that meet 
no exception or exemption can try to get it in by arguing that 
the circumstances in which the statement was made, by whom 
and to whom, and the purpose for which it was made, show it is 
as reliable as the recognized exceptions, that it is really, really 
important, and that “Justice,” fairness, and all that is good in this 
world demand that it be admitted. So, when all else fails, go for it 
under Rule 807. And, may Justice prevail.
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Five Ways to Make Living 
with Hearsay Easier   

Thomas Jay Leach  

Laypersons who wander into a courtroom – and, let’s be honest, 
many students of Evidence – feel they have entered an alternate 
universe when Hearsay raises its ugly head.

• “We’re not offering this evidence for the truth, Your Honor …” 
(oh, those lying lawyers again!).

• “True, I will be able to cross the witness about what he told 
the police officer, but it’s still inadmissible hearsay under FRE 
801(c).” (But I thought the problem with HS is, you can’t cross 
the speaker …?)

Lawyers, too, blanch when confronted with Hearsay. They 
dive into the depths of the lists of 8 exemptions (801(d)) and 
28 exceptions (803 and 804), then, gasping for air, make a 
desperate grab for the life preserver (the catch-all rule, 807). The 
judge, as fearful of Hearsay as he is of reversal, mutters, “Well it 
may be Hearsay [code for “I am as lost as they are!”] but I’ll admit 
it for what it’s worth.”

RELAX! Life can be easier than this. When you know your 
witness will need to testify about what someone (including the 
witness herself) said before, or did before that was intended to 
communicate information (e.g., pointing out the suspect – waving 
to warn a pedestrian of an oncoming bus), you know you will likely 
face a Hearsay objection. Take the following 5 nostrums and call 
me in the morning.
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RULE ONE

Is the speaker the opposing party or one of the four equivalents:

• admission by adoption

• representative

• employee

• co-conspirator?

If so, it’s not HS: 801(d)(2)(A)-(E). Say “Statement of the Opposing 
Party” and look smug. (You can look even smugger if you surprise 
your opponent with fact that Opposing-Party Statements are not 
subject to requirement of first-hand knowledge or opinion-rule 
restrictions. Adv. Comm. Notes to 801(d)(2); Mueller & Kirkpatrick, 
Evidence (4th ed., 2009) § 8.27, at 799-800.)

RULE TWO

Is it one of three types of prior statements by a witness who is/has 
been on the stand subject to cross:

• prior inconsistent statement under oath at trial, hearing, 
proceeding, deposition

• prior consistent statement (see rule for limitations, and watch 
for likely December 2014 amendment)

• statement of identification?

If so, it’s not HS: 801(d)(1)(A)-(C).

RULE THREE

Is it being offered for a non-hearsay use, i.e., “not for the truth,” but 
don’t utter those idiotic-sounding words in front of the jury; instead 
say, “It’s offered for ________ [fill in the blank from the following]:

• witness’s unsworn prior inconsistent statement to show has told 
conflicting versions, therefore not credible

• effect on listener/reader (often, but not always, phrased as 
“notice”)

• verbal act/legally operative (meaning: the utterance itself, 
regardless of the speaker’s sincerity or accuracy, supplies the 
necessary ingredient of some proof in the case):

 ◦ offer/acceptance in a contract case

 ◦ threat in an extortion case

 ◦ slander/libel: the allegedly slandering/libelous words
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 ◦ words of gift/loan

 ◦ Adverse Possession: “I own this land” as words constituting 
a claim of right (BTW, last used in a US court in 1873)

 ◦ conveyancing: the words in the deed

• context: jury won’t understand an admissible portion of a 
communication exchange without hearing what preceded it

• circumstantial evidence of the speaker’s state of mind – on 
second thought, skip this – no one understands it. If you 
want to understand it so you can show off and confuse your 
opponent and the judge (who will still rule against you), read 
Mueller & Kirkpatrick, Evidence (4th ed., 2009) §§ 8.19-20.

Caution: before you decide to rest content under RULE THREE, 
ask yourself if you will be happier with the evidence “for the truth” 
as well as for the non-HS purpose; if so, keep looking for an 
applicable exception, starting with –

RULE FOUR

Use exception 803-3, “state of mind – intent under Hillmon.” After 
all of the above rules, this exception supports the admissibility 
of 50-75% of the HS problems that remain. Then go to 803-6 

(business records) and 803-8 (public records); they handle 90% 
of what’s left. And don’t forget 803-21: reputation concerning 
character, also useful (but so far down the list it’s easy to forget).

RULE FIVE

If none of the above succeeds, and you find no other plausible 
exception, give up with good cheer (after ensuring that you have 
preserved all issues for appeal). How important could this one 
piece of HS be to your case? Few cases are lost “for want of a 
nail.” Carry on as if you had planned it this way all along.
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